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It has come to the attention of the
Verdict’s Editorial Board and this
author that some individuals
appear to be nervous and/or dis-
suaded from filing a Motion to
Amend the Complaint to add a
claim for punitive damages after
the statute of limitations has run
based on a Superior Court opin-
ion in Wilson v. U.S. Sec. Assocs.1
We felt it necessary and prudent
to point out, remind, and/or
explain to our readers that this
seemingly concerning opinion
has, officially, been withdrawn by
a further Superior Court opinion,
which specifically held:

Upon consideration of the
application for re-argu-
ment, IT IS HEREBY
ORDERED:

THAT en banc re-argu-
ment is GRANTED; 
THAT the decision of
this COURT filed July 18,
2017 is withdrawn . . . 2

As such, the Wilson opinion,
which still appears on numerous
blogs and websites in this
Commonwealth, and which
defendants still mistakenly rely
on, is a nullity. The opinion, in
fact, was removed from both
Westlaw and Lexis. Punitive
damages may still be added via a
Motion to Amend after the dis-
covery deadline and after the
statute of limitations has run.
Below is a basic primer and
refresher on the law surrounding
Motions to Amend.
The overarching Pennsylvania
Rule of Civil Procedure that gov-
erns amendment, Rule 1033,
states:

A party, either by filed con-
sent of the adverse party or
by leave of court, may at
any time change the form
of action, add a person as a
party, correct the name of a
party, or otherwise amend
the pleading. The amended
pleading may aver transac-
tions or occurrences which
have happened before or
after the filing of the origi-
nal pleading, even though
they give rise to a new
cause of action or defense.
An amendment may be
made to conform the
pleading to the evidence
offered or admitted.3

Leave to amend a complaint
under Rule 1033 is to be “freely
allowed” and liberally granted.4
The decision to grant or deny per-
mission to amend any pleading is
within the sound discretion of the
trial court.5 In light of this lenient
standard, courts have “allowed
amendments of pleadings at any
time” during the litigation.6 A
party should be granted leave to
amend so long as there is no
undue prejudice or surprise to
the adverse party.7
Specifically, with regard to
amendments to add punitive
damages, a plaintiff is permitted
to amend the ad damnum clause
of the complaint to include a
claim for punitive damages since
amendment of the ad damnum
clause merely recharacterizes or
amplifies the existing facts and
does not state a separate
cause of ac tion.8 As explained
by the Pennsylvania Supreme
Court when discussing the char-
acter of punitive damages, “[i]f no
cause of action exists, then no
independent action exists for a
claim of punitive damages since
punitive damages is [sic] only an
element of damages.”9 The right
to punitive damages is merely an
incident to a cause of action and
not a cause of action in and of
itself.10 As a result, Pennsylvania
courts have held, “[a]mendment



of the ad damnum clause is per-
missible at any point in the lit-
igation.”11 Pennsylvania Courts
have therefore permitted a plead-
ing to be amended “after plead-
ings are closed, while a motion for 
judgment on the pleadings is
pending, at trial, after judgment,
or after an award has been made
and appeal taken therefrom.”12

Courts have allowed a plaintiff to
amend the complaint to include a
claim for punitive damages after
the running of the statutes of lim-
itations or even on the eve of
trial.13
It bears repeating: claims for
punitive damages are not sepa-
rate causes of action, and may be
added after the statute of limita-
tions has run. I t has been this
author’s experience that when
stipulating to withdraw a claim
for punitive damages at the
beginning of the litigation, a
clause should be added preserv-
ing the right to reinstate the
claim, such as: “. . . with leave for
Plaintiff to file a Motion to
Amend reinstating punitive dam-
ages, should discovery permit.
Defendant further stipulates and
agrees to waive any statute of
limitations defense with regard
to any claims for punitive dam-
ages.” Remember, punitive dam-
ages require a showing of some
kind of reckless and/or outra-
geous conduct on the part of the
defendant.  Start early with this
kind of discovery and you will be
ready to file your Motion to
Amend on or before the discovery
or Motion deadline.  w
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or merely vary the cause of action, as 
originally stated, so that the subject 
matter remains the same, may be made
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